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To abolish the Interstate Commerce Commission, to amend subtitle IV of
title 49, United States Code, to reform economic regulation of transpor-
tation, and for other purposes.

IN THE HOUSE OF REPRESENTATIVES

OcTOBER 26, 1995

Mr. SHuUsTER (for himself, Mr. PETRI, Mr. RAHALL, and Ms. MOLINARI) in-
troduced the following bill; which was referred to the Committee on
Transportation and Infrastructure

A BILL

To abolish the Interstate Commerce Commission, to amend
subtitle 1V of title 49, United States Code, to reform
economic regulation of transportation, and for other pur-
POSES.

Be it enacted by the Senate and House of Representa-

tives of the United States of America in Congress assembled,

1

2

3 SECTION 1. SHORT TITLE.

4 This Act may be cited as the “ICC Termination Act
5

of 1995”.
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TITLE I—ABOLITION OF INTER-

STATE COMMERCE COMMIS-
SION

SEC. 101. ABOLITION.

The Interstate Commerce Commission is abolished.

SEC. 102. RAIL PROVISIONS.

(2) AMENDMENT.—Subtitle 1V of title 49, United

States Code, is amended to read as follows:

“SUBTITLE IV—-INTERSTATE TRANSPORTATION

“PART A—RAIL

“CHAPTER Sec.
“101. GENERAL PROVISIONS ......coiiiee e 10101
“103. JURISDICTION ..ooiiiiiiie et 10301
Y105, RATES oo 10501
“107. LICENSING ..ot 10701
“109. OPERATIONS ..ottt 10901
Y111, FINANCE oo 11101
“113. FEDERAL-STATE RELATIONS ....ccociiiiiieeeeee e, 11301
“115. ENFORCEMENT: INVESTIGATIONS, RIGHTS, AND 11501
REMEDIES.
“117. CIVIL AND CRIMINAL PENALTIES ....ccooviiiiieeeeiieee e, 11701

“PART B—MOTOR CARRIERS, WATER CARRIERS, BROKERS, AND

FREIGHT FORWARDERS

“CHAPTER Sec.
“131. GENERAL PROVISIONS ......coioeee e 13101
“133. ADMINISTRATIVE PROVISIONS .......coociieeieee e, 13301
“135. JURISDICTION ..ooiiiiiiii ettt 13501
“137. RATES AND THROUGH ROUTES ......ccoooveeevieee e, 13701
“139. REGISTRATION ...ooiitiiii ettt 13901
“141. OPERATIONS OF CARRIERS ..o, 14101
“143. FINANCE ..o e 14301
“145. FEDERAL-STATE RELATIONS ..o, 14501
“147. ENFORCEMENT; INVESTIGATIONS; RIGHTS; REM- 14701
EDIES.
“149. CIVIL AND CRIMINAL PENALTIES ....ccooeeiiiieeeeiieee e, 14901

“PART A—RAIL

“CHAPTER 101—GENERAL PROVISIONS

“Sec.
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“10101. Rail transportation policy.
©10102. Definitions.
“10103. Remedies are exclusive.

1 “810101. Rail transportation policy

2 “In regulating the railroad industry, it is the policy
3 of the United States Government—

4 “(1) to allow, to the maximum extent possible,
5 competition and the demand for services to establish
6 reasonable rates for transportation by rail;

7 “(2) to minimize the need for Federal regu-
8 latory control over the rail transportation system
9 and to require fair and expeditious regulatory deci-
10 sions when regulation is required,;

11 “(3) to promote a safe and efficient rail trans-
12 portation system Dby allowing rail carriers to earn
13 adequate revenues, as determined by the Panel;

14 “(4) to ensure the development and continu-
15 ation of a sound rail transportation system with ef-
16 fective competition among rail carriers and with
17 other modes, to meet the needs of the public and the
18 national defense;

19 “(5) to foster sound economic conditions in
20 transportation and to ensure effective competition
21 and coordination between rail carriers and other
22 modes;

23 “(6) to maintain reasonable rates where there is
24 an absence of effective competition and where rail
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rates provide revenues which exceed the amount nec-
essary to maintain the rail system and to attract
capital;

“(7) to reduce regulatory barriers to entry into
and exit from the industry;

“(8) to operate transportation facilities and
equipment without detriment to the public health
and safety;

“(9) to encourage honest and efficient manage-
ment of railroads;

“(10) to require rail carriers, to the maximum
extent practicable, to rely on individual rate in-
creases, and to limit the use of increases of general
applicability;

“(11) to encourage fair wages and safe and
suitable working conditions in the railroad industry;

“(12) to avoid undue concentrations of market
power and to prohibit unlawful discrimination;

“(13) to ensure the availability of accurate cost
information in regulatory proceedings, while mini-
mizing the burden on rail carriers of developing and
maintaining the capability of providing such infor-
mation; and

“(14) to encourage and promote energy con-

servation.

*HR 2539 IH



1 “810102. Definitions

2 “In this part—

3 “(1) ‘car service’ includes (A) the use, control,
4 supply, movement, distribution, exchange, inter-

5 change, and return of locomotives, cars, other vehi-

6 cles, and special types of equipment used in the

7 transportation of property by a rail carrier, and (B)

8 the supply of trains by a rail carrier;

9 “(2) ‘control’, when referring to a relationship
10 between persons, includes actual control, legal con-
11 trol, and the power to exercise control, through or
12 by (A) common directors, officers, stockholders, a
13 voting trust, or a holding or investment company, or
14 (B) any other means;

15 “(3) ‘Panel’ means the Transportation Adju-
16 dication Panel;

17 “(4) ‘person’, in addition to its meaning under
18 section 1 of title 1, includes a trustee, receiver, as-
19 signee, or personal representative of a person;

20 “(5) ‘rail carrier’ means a person providing
21 railroad transportation for compensation, but does
22 not include street, suburban, or interurban electric
23 railways not operated as part of the general system
24 of rail transportation;

25 “(6) ‘railroad’ includes—
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“(A) a bridge, car float, lighter, and ferry

used by or in connection with a railroad,;

“(B) the road used by a rail carrier and
owned by it or operated under an agreement;
and

“(C) a switch, spur, track, terminal, termi-
nal facility, and a freight depot, yard, and
ground, used or necessary for transportation;

“(7) ‘rate’ means a rate, fare, or charge for

transportation;

“(8) ‘State’ means a State of the United States

and the District of Columbia;

“(9) ‘transportation’ includes—

“(A) a locomotive, car, vehicle, yard, prop-
erty, facility, instrumentality, or equipment of
any kind related to the movement of passengers
or property, or both, by rail, regardless of own-
ership or an agreement concerning use; and

“(B) services related to that movement, in-
cluding receipt, delivery, elevation, transfer in
transit, refrigeration, icing, ventilation, storage,
handling, and interchange of passengers and
property; and
“(10) ‘United States’ means the States of the

United States and the District of Columbia.
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1 “810103. Remedies are exclusive

2 “Except as otherwise provided in this part, the rem-
3 edies provided under this part are exclusive and preempt
4 the remedies provided under any Federal or State statute.

5 “CHAPTER 103—JURISDICTION

““Sec.
“10301. General jurisdiction.
10302. Authority to exempt rail carrier transportation.
“8§10301. General jurisdiction
“(a)(1) Subject to this chapter and other law, the

6
7
8 Panel has jurisdiction over transportation by rail carrier
9

that is—
10 “(A) only by railroad; or
11 “(B) by railroad and water, when the transpor-
12 tation is under common control, management, or ar-
13 rangement for a continuous carriage or shipment.
14 “(2) Jurisdiction under paragraph (1) applies only to
15 transportation in the United States between a place in—
16 “(A) a State and a place in the same or an-
17 other State;
18 “(B) a State and a place in a territory or pos-
19 session of the United States;
20 “(C) a territory or possession of the United
21 States and a place in another such territory or pos-
22 session;
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“(D) a territory or possession of the United
States and another place in the same territory or
possession;

“(E) the United States and another place in
the United States through a foreign country; or

“(F) the United States and a place in a foreign
country.

“(b) This part does not affect the power of a State

to exercise its police power, unless the State requirement
IS inconsistent with an order of the Panel issued under

this part or is prohibited under this part.

“(c) The jurisdiction of the Panel over—

“(1) transportation by rail carriers, and the
remedies provided in this part with respect to rates,
classifications, rules, practices, and facilities of such
carriers; and

“(2) the construction, acquisition, operation,
abandonment, or discontinuance of spur, industrial,
team, switching, or side tracks, or facilities, even if
the tracks are located, or intended to be located, en-

tirely in one State,

22 is exclusive.
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“8§10302. Authority to exempt rail carrier transpor-
tation

“(a) In a matter related to a rail carrier providing
transportation subject to the jurisdiction of the Panel
under this part, the Panel, to the maximum extent consist-
ent with this part, shall exempt a person, class of persons,
or a transaction or service whenever the Panel finds that
the application of a provision of this part—

“(1) is not necessary to carry out the transpor-
tation policy of section 10101 of this title; and

“(2) either—

“(A) the transaction or service is of limited
scope; or

“(B) the application of the provision is not
needed to protect shippers from the abuse of
market power.

“(b) The Panel may, where appropriate, begin a pro-
ceeding under this section on its own initiative or on appli-
cation by the Secretary of Transportation or an interested
party. The Panel shall, within 90 days after receipt of any
such application, approve or disapprove such application.
If the application is approved, the Panel shall begin an
appropriate proceeding as soon as practicable. If the appli-
cation is disapproved, the reasons for the disapproval shall

be published in the Federal Register. Any proceeding

*HR 2539 IH
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begun as a result of an application under this subsection
shall be completed within one year after it is begun.

“(c) The Panel may specify the period of time during
which an exemption granted under this section is effective.

“(d) The Panel may revoke an exemption, to the ex-
tent it specifies, when it finds that application of a provi-
sion of this part to the person, class, or transportation
IS necessary to carry out the transportation policy of sec-
tion 10101 of this title.

“(e) No exemption order issued pursuant to this sec-
tion shall operate to relieve any rail carrier from an obliga-
tion to provide contractual terms for liability and claims
which are consistent with the provisions of section 11506
of this title. Nothing in this subsection or section 11506
of this title shall prevent rail carriers from offering alter-
native terms nor give the Panel the authority to require
any specific level of rates or services based upon the provi-
sions of section 11506 of this title.

“(f) The Panel may exercise its authority under this
section to exempt transportation that is provided by a rail
carrier.

“(g) The Panel may not exercise its authority under
this section to relieve a rail carrier of its obligation to pro-

tect the interests of employees as required by this part.

*HR 2539 IH
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“CHAPTER 105—RATES

“SUBCHAPTER I—GENERAL AUTHORITY

“10501. Standards for rates, classifications, through routes, rules, and prac-
tices.

“10502. Authority for rail carriers to establish rates, classifications, rules, and
practices.

“10503. Authority for rail carriers to establish through routes.

“10504. Authority and criteria: rates, classifications, rules, and practices pre-
scribed by Panel.

10505. Authority: through routes, joint classifications, rates, and divisions pre-
scribed by Panel.

“10506. Rate agreements: exemption from antitrust laws.

“10507. Determination of market dominance in rail rate proceedings.

“10508. Inflation-based rate increases.

#10509. Contracts.

“SUBCHAPTER II—SPECIAL CIRCUMSTANCES

*10521. Government traffic.
“10522. Emergency rates.
*10523. Car utilization.

“SUBCHAPTER IHI—LIMITATIONS

“10541. Prohibitions against discrimination by rail carriers.
“10542. Facilities for interchange of traffic.

“10543. Continuous carriage of freight.

“10544. Transportation services or facilities furnished by shipper.
“10545. Demurrage charges.

“SUBCHAPTER I—GENERAL AUTHORITY

“810501. Standards for rates, classifications, through
routes, rules, and practices

“(a) A through route established by a rail carrier
must be reasonable. Divisions of joint rates by rail carriers
must be made without unreasonable discrimination
against a participating carrier and must be reasonable.

“(b) A rail carrier providing transportation subject
to the jurisdiction of the Panel under this part may not
discriminate in its rates against a connecting line of an-

other rail carrier providing transportation subject to the
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jurisdiction of the Panel under this part or unreasonably
discriminate against that line in the distribution of traffic
that is not routed specifically by the shipper.

“(c) Except as provided in subsection (d) of this sec-
tion and unless a rate is prohibited by a provision of this
part, a rail carrier providing transporation subject to the
jurisdiction of the Panel under this part may establish any
rate for transportation or other service provided by the
rail carrier.

“(d)(2) If the Panel determines, under section 10507
of this title, that a rail carrier has market dominance over
the transportation to which a particular rate applies, the
rate established by such carrier for such transportation
must be reasonable.

“(2) In determining whether a rate established by a
rail carrier is reasonable for purposes of this section, the
Panel shall recognize the policy of this part that rail car-
riers shall earn adequate revenues, as established by the
Panel under section 10504(a)(2) of this title.

“(3) The Panel shall, within one year after the date
of the enactment of this paragraph, complete the pending
Interstate Commerce Commission non-coal rate guidelines
proceeding to establish simplified and expedited proce-

dures for the determination of rate reasonableness cases

*HR 2539 IH
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in which a full presentation of constrained market pricing
evidence is impractical.
“810502. Authority for rail carriers to establish rates,
classifications, rules, and practices
“A rail carrier providing transportation or service
subject to the jurisdiction of the Panel under this part
shall establish—

“(1) rates, including divisions of joint rates,
and classifications for transportation and service it
may provide under this part; and

“(2) rules and practices on matters related to
that transportation or service.

“810503. Authority for rail carriers to establish
through routes
“Rail carriers providing transportation subject to the
jurisdiction of the Panel under this part shall establish
through routes with each other, shall establish rates and
classifications applicable to those routes, and shall estab-
lish rules for their operation and provide—

“(1) reasonable facilities for operating the
through route; and

“(2) reasonable compensation to persons enti-
tled to compensation for services related to the

through route.

*HR 2539 IH
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“810504. Authority and criteria: rates, classifications,
rules, and practices prescribed by Panel

“(a)(1) When the Panel, after a full hearing, decides
that a rate charged or collected by a rail carrier for trans-
portation subject to the jurisdiction of the Panel under
this part, or that a classification, rule, or practice of that
carrier does or will violate this part, the Panel may pre-
scribe the maximum rate, classification, rule, or practice
to be followed. The Panel may order the carrier to stop
the violation. When a rate, classification, rule, or practice
IS prescribed under this subsection, the affected carrier
may not publish, charge, or collect a different rate and
shall adopt the classification and observe the rule or prac-
tice prescribed by the Panel.

“(2) The Panel shall maintain and revise as nec-
essary standards and procedures for establishing revenue
levels for rail carriers providing transportation subject to
its jurisdiction under this part that are adequate, under
honest, economical, and efficient management, to cover
total operating expenses, including depreciation and obso-
lescence, plus a reasonable and economic profit or return
(or both) on capital employed in the business. The Panel
shall make an adequate and continuing effort to assist
those carriers in attaining revenue levels prescribed under
this paragraph. Revenue levels established under this

paragraph should—

*HR 2539 IH
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“(A) provide a flow of net income plus deprecia-
tion adequate to support prudent capital outlays, as-
sure the repayment of a reasonable level of debt,
permit the raising of needed equity capital, and
cover the effects of inflation; and

“(B) attract and retain capital in amounts ade-
quate to provide a sound transportation system in
the United States.

“(3) On the basis of the standards and procedures
described in paragraph (2), the Panel shall annually deter-
mine which rail carriers are earning adequate revenues.

“(b) The Panel may begin a proceeding under this
section on its own initiative or on complaint. A complaint
under subsection (a) of this section must be made under
section 11501 of this title, but the proceeding may also
be in extension of a complaint pending before the Panel.
“810505. Authority: through routes, joint classifica-

tions, rates, and divisions prescribed by
Panel

“(a)(1) The Panel may, and shall when it considers
it desirable in the public interest, prescribe through
routes, joint classifications, joint rates, the division of
joint rates, and the conditions under which those routes

must be operated, for a rail carrier providing transpor-
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tation subject to the jurisdiction of the Panel under this
part.

“(2) The Panel may require a rail carrier to include
in a through route substantially less than the entire length
of its railroad and any intermediate railroad operated with
it under common management or control if that intermedi-
ate railroad lies between the terminals of the through
route only when—

“(A) required under sections 10541, 10542, or
11101 of this title;

“(B) inclusion of those lines would make the
through route unreasonably long when compared
with a practicable alternative through route that
could be established; or

“(C) the Panel decides that the proposed
through route is needed to provide adequate, and
more efficient or economic, transportation.

The Panel shall give reasonable preference, subject to this
subsection, to the rail carrier originating the traffic when
prescribing through routes.

“(b) The Panel shall prescribe the division of joint
rates to be received by a rail carrier providing transpor-
tation subject to its jurisdiction under this part when it
decides that a division of joint rates established by the

participating carriers under section 10503 of this title, or

*HR 2539 IH
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under a decision of the Panel under subsection (a) of this
section, does or will violate section 10501 of this title.

“(c) If a division of a joint rate prescribed under a
decision of the Panel is later found to violate section
10501 of this title, the Panel may decide what division
would have been reasonable and order adjustment to be
made retroactive to the date the complaint was filed, the
date the order for an investigation was made, or a later
date that the Panel decides is justified. The Panel may
make a decision under this subsection effective as part of
its original decision.

“810506. Rate agreements: exemption from antitrust
laws

“(a)(2) In this subsection—

“(A) the term ‘affiliate’ means a person control-
ling, controlled by, or under common control or own-
ership with another person and ‘ownership’ refers to
equity holdings in a business entity of at least 5 per-
cent;

“(B) the term ‘single-line rate’ refers to a rate
or allowance proposed by a single rail carrier that is
applicable only over its line and for which the trans-
portation (exclusive of terminal services by switch-
ing, drayage or other terminal carriers or agencies)

can be provided by that carrier; and
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“(C) the term ‘practicably participates in the

movement’ shall have such meaning as the Panel

shall by regulation prescribe.

“(2)(A) A rail carrier providing transportation sub-
ject to the jurisdiction of the Panel under this part that
IS a party to an agreement of at least 2 rail carriers that
relates to rates (including charges between rail carriers
and compensation paid or received for the use of facilities
and equipment), classifications, divisions, or rules related
to them, or procedures for joint consideration, initiation,
publication, or establishment of them, shall apply to the
Panel for approval of that agreement under this sub-
section. The Panel shall approve the agreement only when
it finds that the making and carrying out of the agreement
will further the transportation policy of section 10101 of
this title and may require compliance with conditions nec-
essary to make the agreement further that policy as a con-
dition of its approval. If the Panel approves the agree-
ment, it may be made and carried out under its terms
and under the conditions required by the Panel, and the
Sherman Act (15 U.S.C. 1, et seq.), the Clayton Act (15
U.S.C. 12, et seq.), the Federal Trade Commission Act
(15 U.S.C. 41, et seq.), sections 73 and 74 of the Wilson
Tariff Act (15 U.S.C. 8 and 9), and the Act of June 19,
1936 (15 U.S.C. 13, 13a, 13b, 21a) do not apply to par-

*HR 2539 IH
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ties and other persons with respect to making or carrying
out the agreement. However, the Panel may not approve
or continue approval of an agreement when the conditions
required by it are not met or if it does not receive a veri-
fied statement under subparagraph (B) of this paragraph.

“(B) The Panel may approve an agreement under
subparagraph (A) of this paragraph only when the rail
carriers applying for approval file a verified statement
with the Panel. Each statement must specify for each rail
carrier that is a party to the agreement—

“(i) the name of the carrier;

“(i1) the mailing address and telephone number
of its headquarter’s office; and

“(ii1) the names of each of its affiliates and the
names, addresses, and affiliates of each of its offi-
cers and directors and of each person, together with
an affiliate, owning or controlling any debt, equity,
or security interest in it having a value of at least
$1,000,000.

“(3)(A) An organization established or continued
under an agreement approved under this subsection shall
make a final disposition of a rule or rate docketed with
it by the 120th day after the proposal is docketed. Such

an organization may not—

*HR 2539 IH
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“(i) permit a rail carrier to discuss, to partici-
pate in agreements related to, or to vote on single-
line rates proposed by another rail carrier, except
that for purposes of general rate increases and
broad changes in rates, classifications, rules, and
practices only, if the Panel finds at any time that
the implementation of this clause is not feasible, it
may delay or suspend such implementation in whole
or in part;

“(il) permit a rail carrier to discuss, to partici-
pate in agreements related to, or to vote on rates re-
lated to a particular interline movement unless that
rail carrier practicably participates in the movement;
or

“(iii) if there are interline movements over two
or more routes between the same end points, permit
a carrier to discuss, to participate in agreements re-
lated to, or to vote on rates except with a carrier
which forms part of a particular single route. If the
Panel finds at any time that the implementation of
this clause is not feasible, it may delay or suspend
such implementation in whole or in part.

“(B)(i) In any proceeding in which a party alleges

24 that a rail carrier voted or agreed on a rate or allowance

25 in violation of this subsection, that party has the burden
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of showing that the vote or agreement occurred. A showing
of parallel behavior does not satisfy that burden by itself.
“(i1) In any proceeding in which it is alleged that a
carrier was a party to an agreement, conspiracy, or com-
bination in violation of a Federal law cited in subsection
(2)(2)(A) of this section or of any similar State law, proof
of an agreement, conspiracy, or combination may not be
inferred from evidence that two or more rail carriers acted
together with respect to an interline rate or related matter
and that a party to such action took similar action with
respect to a rate or related matter on another route or
traffic. In any proceeding in which such a violation is al-
leged, evidence of a discussion or agreement between or
among such rail carrier and one or more other rail car-
riers, or of any rate or other action resulting from such
discussion or agreement, shall not be admissible if the dis-
cussion or agreement—
“(1) was in accordance with an agreement ap-
proved under paragraph (2) of this subsection; or
“(11) concerned an interline movement of the
rail carrier, and the discussion or agreement would
not, considered by itself, violate the laws referred to

in the first sentence of this clause.
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In any proceeding before a jury, the court shall determine
whether the requirements of subclause (I) or (I1) are satis-
fied before allowing the introduction of any such evidence.

“(C) An organization described in subparagraph (A)
of this paragraph shall provide that transcripts or sound
recordings be made of all meetings, that records of votes
be made, and that such transcripts or recordings and vot-
ing records be submitted to the Panel and made available
to other Federal agencies in connection with their statu-
tory responsibilities over rate bureaus, except that such
material shall be kept confidential and shall not be subject
to disclosure under section 552 of title 5, United States
Code.

“(4) Notwithstanding any other provision of this sub-
section, one or more rail carriers may enter into an agree-
ment, without obtaining prior Panel approval, that pro-
vides solely for compilation, publication, and other dis-
tribution of rates in effect or to become effective. The
Sherman Act (15 U.S.C. 1 et seq.), the Clayton Act (15
U.S.C. 12 et seq.), the Federal Trade Commission Act (15
U.S.C. 41 et seq.), sections 73 and 74 of the Wilson Tariff
Act (15 U.S.C. 8 and 9), and the Act of June 19, 1936
(15 U.S.C. 13, 13a, 13b, 21a) shall not apply to parties
and other persons with respect to making or carrying out

such agreement. However, the Panel may, upon applica-
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tion or on its own initiative, investigate whether the par-
ties to such an agreement have exceeded its scope, and
upon a finding that they have, the Panel may issue such
orders as are necessary, including an order dissolving the
agreement, to ensure that actions taken pursuant to the
agreement are limited as provided in this paragraph.
“(5)(A) Whenever two or more shippers enter into
an agreement to discuss among themselves that relates to
the amount of compensation such shippers propose to be
paid by rail carriers providing transportation subject to
the jurisdiction of the Panel under this part, for use by
such rail carriers of rolling stock owned or leased by such
shippers, the shippers shall apply to the Panel for approval
of that agreement under this paragraph. The Panel shall
approve the agreement only when it finds that the making
and carrying out of the agreement will further the trans-
portation policy set forth in section 10101 of this title and
may require compliance with conditions necessary to make
the agreement further that policy as a condition of ap-
proval. If the Panel approves the agreement, it may be
made and carried out under its terms and under the terms
required by the Panel, and the antitrust laws set forth
in paragraph (2) of this subsection do not apply to parties
and other persons with respect to making or carrying out

the agreement. The Panel shall approve or disapprove an
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agreement under this paragraph within one year after the
date application for approval of such agreement is made.

“(B) If the Panel approves an agreement described
in subparagraph (A) of this paragraph and the shippers
entering into such agreement and the rail carriers propos-
ing to use rolling stock owned or leased by such shippers,
under payment by such carriers or under a published al-
lowance, are unable to agree upon the amount of com-
pensation to be paid for the use of such rolling stock, any
party directly involved in the negotiations may require
that the matter be settled by submitting the issues in dis-
pute to the Panel. The Panel shall render a binding deci-
sion, based upon a standard of reasonableness and after
taking into consideration any past precedents on the sub-
ject matter of the negotiations, no later than 90 days after
the date of the submission of the dispute to the Panel.

“(C) Nothing in this paragraph shall be construed to
change the law in effect prior to the effective date of the
Staggers Rail Act of 1980 with respect to the obligation
of rail carriers to utilize rolling stock owned or leased by
shippers.

“(b) The Panel may require an organization estab-
lished or continued under an agreement approved under
this section to maintain records and submit reports. The

Panel may inspect a record maintained under this section.
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“(c) The Panel may review an agreement approved
under subsection (a) of this section and shall change the
conditions of approval or terminate it when necessary to
comply with the public interest and subsection (a). The
Panel shall postpone the effective date of a change of an
agreement under this subsection for whatever period it de-
termines to be reasonably necessary to avoid unreasonable
hardship.

“(d) The Panel may begin a proceeding under this
section on its own initiative or on application. Action of
the Panel under this section—

“(1) approving an agreement;
“(2) denying, ending, or changing approval,
“(3) prescribing the conditions on which ap-
proval is granted; or
“(4) changing those conditions,
has effect only as related to application of the antitrust
laws referred to in subsection (a) of this section.

“(e) The Panel shall review each agreement approved
under subsection (a) of this section periodically, but at
least once every 3 years—

“(1) to determine whether the agreement or an
organization established or continued under one of
those agreements still complies with the require-

ments of that subsection and the public interest; and
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“(2) to evaluate the success and effect of that
agreement or organization on the consuming public
and the national rail freight transportation system.

If the Panel finds that an agreement or organization does
not conform to the requirements of that subsection, it
shall end or suspend its approval.

“(MH(1) The Federal Trade Commission, in consulta-
tion with the Antitrust Division of the Department of Jus-
tice, shall prepare periodically an assessment of, and shall
report to the Panel on—

“(A) possible anticompetitive features of—

“(i) agreements approved or submitted for
approval under subsection (a) of this section;
and

“(i) an organization operating under those
agreements; and
“(B) possible ways to alleviate or end an anti-

competitive feature, effect, or aspect in a manner

that will further the goals of this part and of the
transportation policy of section 10101 of this title.

“(2) Reports received by the Panel under this sub-
section shall be published and made available to the public

under section 552(a) of title 5.
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“810507. Determination of market dominance in rail
rate proceedings

“(a) In this section, ‘market dominance’ means an
absence of effective competition from other rail carriers
or modes of transportation for the transportation to which
a rate applies.

“(b) When a rate for transportation by a rail carrier
providing transportation subject to the jurisdiction of the
Panel under this part is challenged as being unreasonably
high, the Panel shall determine whether the rail carrier
proposing the rate has market dominance over the trans-
portation to which the rate applies. The Panel may make
that determination on its own initiative or on complaint.
A finding by the Panel that the rail carrier does not have
market dominance is determinative in a proceeding under
this part related to that rate or transportation unless
changed or set aside by the Panel or set aside by a court
of competent jurisdiction.

“(c) When the Panel finds in any proceeding that a
rail carrier proposing or defending a rate for transpor-
tation has market dominance over the transportation to
which the rate applies, it may then determine that rate
to be unreasonable if it exceeds a reasonable maximum
for that transportation. However, a finding of market
dominance does not establish a presumption that the pro-

posed rate exceeds a reasonable maximum.
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“(d)(2) In this subsection—

“(A) the term ‘fixed and variable cost’” means
all cost incurred by rail carriers in the transpor-
tation of freight, but limiting the return on equity
capital to a rate equal to the embedded cost of debt;

“(B) the term ‘cost recovery percentage’ means
the lowest revenue-variable cost percentage which, if
all movements that produced revenues resulting in
revenue-variable cost percentages in excess of the
cost recovery percentage are deemed to have pro-
duced only revenues resulting in the cost recovery
percentage, would produce revenues which would be
equal, when combined with total revenues produced
by all other traffic transported by rail carrier, to the
total fixed and variable cost of the transportation of
all traffic by rail carrier; and

“(C) for purposes of determining the cost recov-
ery percentage only, the term ‘revenue-variable cost
percentage’ means the quotient, expressed as a per-
centage figure, obtained by dividing the total reve-
nues produced by the transportation of all traffic re-
ceived by rail carriers for rail transportation by the
total variable cost of such transportation.

“(2) In making a determination under this section,

25 the Panel shall find that the rail carrier establishing the
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challenged rate does not have market dominance over the
transportation to which the rate applies if such rail carrier
proves that the rate charged results in a revenue-variable
cost percentage for such transportation that is less than
180 percent.

“(3) A finding by the Panel that a rate charged by
a rail carrier results in a revenue-variable cost percentage
for the transportation to which the rate applies that is
equal to or greater than 180 percent does not establish
a presumption that—

“(A) such rail carrier has or does not have mar-
ket dominance over such transportation; or
“(B) the proposed rate exceeds or does not ex-

ceed a reasonable maximum.
“810508. Inflation-based rate increases

“(a) The Panel may, on a quarterly basis and consist-
ent with the rail transportation policy set forth in section
10101 of this title, prescribe a percentage rate index for
rail carriers in order to compensate for inflationary cost
increases. Such percentage rate index may be applicable
on an industry-wide, territory-wide, or carrier-by-carrier
basis.

“(b) For purposes of this section, a percentage rate
index may permit rate increases within a specified range

to allow carriers to recover a total revenue increase Sspeci-
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fied by the Panel as necessary to compensate for inflation-
ary cost increases.
“§10509. Contracts

“(a) One or more rail carriers providing transpor-
tation subject to the jurisdiction of the Panel under this
part may enter into a contract with one or more pur-
chasers of rail services to provide specified services under
specified rates and conditions.

“(b) A party to a contract entered into under this
section shall have no duty in connection with services pro-
vided under such contract other than those duties specified
by the terms of the contract.

“(c)(1) A contract that is authorized by this section,
and transportation under such contract, shall not be sub-
ject to this part, and may not be subsequently challenged
before the Panel or in any court on the grounds that such
contract violates a provision of this part.

“(2) The exclusive remedy for any alleged breach of
a contract entered into under this section shall be an ac-
tion in an appropriate State court or United States dis-
trict court, unless the parties otherwise agree.

“(d) Documents, papers, and records (and any copies
thereof) relating to a contract described in subsection (a)
shall not be subject to the mandatory disclosure require-

ments of section 552 of title 5.
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“SUBCHAPTER II—SPECIAL CIRCUMSTANCES

“810521. Government traffic
“A rail carrier providing transportation or service for
the United States Government may transport property for
the United States Government without charge or at a rate
reduced from the applicable commercial rate. Section 3709
of the Revised Statutes (41 U.S.C. 5) does not apply when
transportation for the United States Government can be
obtained from a rail carrier lawfully operating in the area
where the transportation would be provided.
“810522. Emergency rates
““(a) The Panel may authorize a rail carrier providing
transportation or service subject to its jurisdiction under
this part to give reduced rates for service and transpor-
tation of property to or from an area in the United States
to provide relief during emergencies. When the Panel
takes action under this subsection, it must—
“(1) define the area of the United States in
which the reduced rates will apply;
“(2) specify the period during which the re-
duced rates are to be in effect; and
“(3) define the class of persons entitled to the
reduced rates.
“(b) The Panel may specify those persons entitled to

reduced rates by reference to those persons designated as
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being in need of relief by the United States Government
or by a State government authorized to assist in providing
relief during the emergency. The Panel may act under this
section without regard to subchapter Il of chapter 5 of
title 5.
“§10523. Car utilization

“In order to encourage more efficient use of freight
cars, notwithstanding any other provision of this part, rail
carriers shall be permitted to establish premium charges
for special services or special levels of services not other-
wise applicable to the movement. The Panel shall facilitate
development of such charges so as to increase the utiliza-
tion of equipment.

“SUBCHAPTER HHI—LIMITATIONS
“810541. Prohibitions against discrimination by rail
carriers

“(a) A rail carrier providing transportation or service
subject to the jurisdiction of the Panel under this part
may not subject a person, place, port, or type of traffic
to unreasonable discrimination.

“(b) This section shall not apply to—

“(1) contracts described in section 10509 of
this title; or

“(2) rail rates applicable to different routes.
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“810542. Facilities for interchange of traffic

“A rail carrier providing transportation subject to the
jurisdiction of the Panel under this part shall provide rea-
sonable, proper, and equal facilities that are within its
power to provide for the interchange of traffic between,
and for the receiving, forwarding, and delivering of pas-
sengers and property to and from, its respective line and
a connecting line of another rail carrier.

“810543. Continuous carriage of freight

“A rail carrier providing transportation or service
subject to the jurisdiction of the Panel under this part
may not enter a combination or arrangement to prevent
the carriage of freight from being continuous from the
place of shipment to the place of destination whether by
change of time schedule, carriage in different cars, or by
other means. The carriage of freight by those rail carriers
Is considered to be a continuous carriage from the place
of shipment to the place of destination when a break of
bulk, stoppage, or interruption is not made in good faith
for a necessary purpose, and with the intent of avoiding
or unnecessarily interrupting the continuous carriage or
of evading this part.

“810544. Transportation services or facilities fur-
nished by shipper

“A rail carrier providing transportation or service

subject to the jurisdiction of the Panel under this part
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may publish a charge or allowance for transportation or
service for property when the owner of the property, di-
rectly or indirectly, furnishes a service related to or an
instrumentality used in the transportation or service. The
Panel may prescribe the maximum reasonable charge or
allowance a rail carrier subject to its jurisdiction may pay
for a service or instrumentality furnished under this sec-
tion. The Panel may begin a proceeding under this section
on its own initiative or on application.
“810545. Demurrage charges
“A rail carrier providing transportation subject to the
jurisdiction of the Panel under this part shall compute de-
murrage charges, and establish rules related to those
charges, in a way that fulfills the national needs related
to—
“(1) freight car use and distribution; and
“(2) maintenance of an adequate supply of
freight cars to be available for transportation of
property.
“CHAPTER 107—LICENSING

“10701. Authorizing construction and operation of railroad lines.

“10702. Finance and construction transactions by Class Il and Class 111 rail
carriers and noncarriers.

“10703. Filing and procedure for notice of intent to abandon or discontinue.

““10704. Offers to purchase to avoid abandonment and discontinuance.

“10705. Offering abandoned rail properties for sale for public purposes.

“10706. Exception.
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“8§10701. Authorizing construction and operation of
railroad lines

“(a) A rail carrier providing transportation subject
to the jurisdiction of the Panel under this part may—

“(1) construct an extension to any of its rail-
road lines;
“(2) construct an additional railroad line;
“(3) acquire or operate an extended or addi-
tional railroad line; or
“(4) provide transportation over, or by means
of, an extended or additional railroad line;
only if the Panel issues a certificate authorizing such ac-
tivity under subsection (c).

“(b) A proceeding to grant authority under sub-
section (a) of this section begins when an application is
filed. On receiving the application, the Panel shall give
reasonable public notice of the beginning of such proceed-
ing.

“(c) The Panel shall issue a certificate authorizing
activities for which such authority is requested in an appli-
cation filed under subsection (b) unless the Panel finds
that such activities are inconsistent with the public con-
venience and necessity. Such certificate may approve the
application as filed, or with modifications, and may re-
quire compliance with conditions the Panel finds necessary

in the public interest.
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“(d)(1) When a certificate has been issued by the

Panel under this section or section 10702 authorizing the
construction or extension of a railroad line, no other rail
carrier may block any construction or extension authorized
by such certificate by refusing to permit the carrier to
cross its property if—
“(A) the construction does not unreasonably
interfere with the operation of the crossed line;
“(B) the operation does not materially interfere
with the operation of the crossed line; and
“(C) the owner of the crossing line compensates
the owner of the crossed line.

“(2) If the parties are unable to agree on the terms
of operation or the amount of payment for purposes of
paragraph (1) of this subsection, either party may submit
the matters in dispute to the Panel for determination. The
Panel shall make a determination under this paragraph
within 90 days after the dispute is submitted for deter-
mination.

“(e) Subsections (a), (b), and (c) of this section shall

only apply to Class I rail carriers.
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“810702. Finance and construction transactions by
Class Il and Class Il rail carriers and
noncarriers

“(a)(1) A Class Il or Class Il rail carrier providing
transportation subject to the jurisdiction of the Panel
under this part, or a noncarrier, may—

“(A) construct an extension of any of its rail-
road lines;

“(B) construct an additional railroad line; or

“(C) acquire or operate a railroad line,

only if the Panel issues a certificate authorizing such ac-

tivity under subsection (c).

“(2) A certificate issued by the Panel under sub-
section (c) shall also be required for—

“(A) a Class Il or Class Il rail carrier provid-
ing transportation subject to the jurisdiction of the
Panel under this part, or a noncarrier to provide
transportation over, or by means of, a railroad line
by trackage rights, lease, or joint ownership or joint
use of the railroad line (and terminals incidental
thereto);

“(B) a consolidation or merger of the properties
or franchises of at least 2 Class Il or Class Il rail
carriers into one corporation for the ownership,
management, and operation of the previously sepa-

rately owned properties;
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“(C) the acquisition of control of a Class Il or
Class Il rail carrier by one or more Class Il or
Class 111 rail carriers;

“(D) the acquisition of control of at least 2
Class Il or Class Il rail carriers by a person that
Is not a rail carrier; and

“(E) the acquisition of control of a Class Il or
Class Il rail carrier by a person that is not a rail
carrier but that controls at least one Class Il or
Class 111 rail carrier.

“(b) A proceeding to grant authority under sub-
section (a) begins when an application is filed. On receiv-
ing the application, the Panel shall give reasonable public
notice of the beginning of such proceeding.

“(c) The Panel shall issue a certificate authorizing
activities for which such authority is requested in an appli-
cation filed under subsection (b) unless the Panel finds
that such activities are inconsistent with the public con-
venience and necessity because—

“(1) as a result of the transaction, there is like-
ly to be substantial lessening of competition, cre-
ation of a monopoly, or restraint of trade in freight
surface transportation in any region of the United

States; and
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“(2) the anticompetitive effects of the trans-
action outweigh the public interest in meeting sig-
nificant transportation needs.

Such certificate may approve the application as filed, or
with modifications, and may require compliance with con-
ditions the Panel finds necessary in the public interest.

“(d) When a person is involved in a transaction for
which approval is sought under this section, the Panel
shall require such person to protect the interest of affected
employees to an extent equal to the protection required
under sections 2 through 5 of the Worker Adjustment and
Retraining Notification Act (29 U.S.C. 2101-2104).

“(e) The authority of the Panel over transactions de-
scribed in subsection (a)(2) is exclusive. A rail carrier or
corporation participating in or resulting from such a
transaction may carry out the transaction, own and oper-
ate property, and exercise control or franchises acquired
through the transaction without the approval of a State
authority. A rail carrier, corporation, or person participat-
ing in that transaction is exempt from the antitrust laws
and from all other law, including State and municipal law,
as necessary to let that rail carrier, corporation, or person
carry out the transaction, hold, maintain, and operate
property and exercise control or franchises acquired

through the transaction.
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“810703. Filing and procedure for notice of intent to
abandon or discontinue
“(a)(1) A rail carrier providing transportation subject
to the jurisdiction of the Panel under this part who in-
tends to—
“(A) abandon any part of its railroad lines; or
“(B) discontinue the operation of all rail trans-
portation over any part of its railroad lines,
must file a notice of intent relating thereto with the Panel.

“(2) When a rail carrier providing transportation
subject to the jurisdiction of the Panel under this part
files a notice of intent, the notice shall include—

“(A) an accurate and understandable summary
of the rail carrier’s reasons for the proposed aban-
donment or discontinuance;

“(B) a statement indicating that each inter-
ested person is entitled to make recommendations to
the Panel on the future of the rail line; and

“(C)(i) a statement that the line is available for
sale in accordance with section 10704 of this title,
(if) a statement that the rail carrier will promptly
provide to each interested party an estimate of the
minimum purchase price, calculated in accordance
with section 10704 of this title and (iii) the name
and business address of the person who is author-

ized to discuss sale terms for the rail carrier.
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“(3) The rail carrier shall—

“(A) send by certified mail a copy of the notice
of intent to the chief executive officer of each State
that would be directly affected by the proposed
abandonment or discontinuance;

“(B) post a copy of the notice in each terminal
and station on each portion of a railroad line pro-
posed to be abandoned or over which all transpor-
tation is to be discontinued,;

“(C) publish a copy of the notice for 3 consecu-
tive weeks in a newspaper of general circulation in
each county in which each such portion is located;

“(D) mail a copy of the notice, to the extent
practicable, to all shippers that have made signifi-
cant use (as designated by the Panel) of the railroad
line during the 12 months preceding the filing of the
notice of intent; and

“(E) attach to the notice filed with the Panel
an affidavit certifying the manner in which subpara-
graphs (A) through (D) of this paragraph have been
satisfied, and certifying that subparagraphs (A)
through (D) have been satisfied within the most re-
cent 30 days prior to the date the notice of intent

is filed.
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“(b)(1) Except as provided in paragraph (2), aban-
donment and discontinuance may occur as provided in sec-
tion 10704,

“(2) If, after considering the scope of an abandon-
ment or discontinuance proposed in a notice of intent filed
under this section, the Panel considers it necessary, to im-
prove the viability of the lines included within the proposed
abandonment or discontinuance for possible sale or trans-
fer and continued operation, and to enhance competitive
alternatives in the event of such sale or transfer, the Panel
may require the filing of a new notice of intent which en-
larges the scope of the proposed abandonment or dis-
continuance.

“(c)(1) In this subsection, the term ‘potentially sub-
ject to abandonment’ has the meaning given the term in
regulations of the Panel. The regulations may include
standards that vary by region of the United States and
by railroad or group of railroads.

“(2) Each rail carrier shall maintain a complete dia-
gram of the transportation system operated, directly or
indirectly, by the rail carrier. The rail carrier shall submit
to the Panel and publish amendments to its diagram that
are necessary to maintain the accuracy of the diagram.

The diagram shall—
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“(A) include a detailed description of each of its
railroad lines potentially subject to abandonment;
and

“(B) identify each railroad line for which the
rail carrier plans to file a notice of intent to aban-
don or discontinue under subsection (a) of this sec-
tion.

“810704. Offers to purchase to avoid abandonment

© 00O N O 0o B~ W N PP

and discontinuance

10 “(a) Any rail carrier which has filed a notice of intent
11 to abandon or discontinue shall provide promptly to a
12 party considering an offer to purchase and shall provide

13 concurrently to the Panel—

14 “(1) a statement of the minimum purchase
15 price required,;

16 “(2) its most recent reports on the physical
17 condition of that part of the railroad line involved in
18 the proposed abandonment or discontinuance;

19 “(3) traffic, revenue, and other data necessary
20 to determine the commercial potential of the railroad
21 line; and

22 “(4) any other information that the Panel con-
23 siders necessary to allow a potential offeror to cal-
24 culate an adequate purchase offer.
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“(b) Within 6 months after a notice of intent is filed

under section 10703, any person may offer to purchase
the railroad line that is the subject of such notice of intent.
Such offer shall be filed concurrently with the Panel. If
the offer to purchase is less than the minimum purchase
price stated pursuant to subsection (a)(1), the offer shall
explain the basis of the disparity, and the manner in which
the offer is calculated.

“(c)(1) Unless the Panel, within 15 days after the
expiration of the 6-month period described in subsection
(b), finds that one or more financially responsible persons
(including a governmental authority) have offered to pur-
chase that part of the railroad line to be abandoned or
over which all rail transportation is to be discontinued,
abandonment or discontinuance may be carried out.

“(2) If the Panel finds that such an offer or offers
to purchase have been made within such period, abandon-
ment or discontinuance shall be postponed until—

“(A) the carrier and a financially responsible
person have reached agreement on a transaction for
sale of the line; or

“(B) the conditions and amount of compensa-
tion are established under subsection (e).

“(d) Except as provided in subsection (e)(3), if the

rail carrier and a financially responsible person (including
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a governmental authority) fail to agree on the amount or
terms of the purchase, either party may, within 30 days
after the offer is made, request that the Panel establish
the conditions and amount of compensation.

“(e)(1) Whenever the Panel is requested to establish
the conditions and amount of compensation under this sec-
tion—

“(A) the Panel shall render its decision within
30 days;

“(B) the Panel shall determine the price and
other terms of sale, except that in no case shall the
Panel set a price which is below the fair market
value of the line (including, unless otherwise mutu-
ally agreed, all facilities on the line or portion nec-
essary to provide effective transportation services).
“(2) The decision of the Panel shall be binding on

both parties, except that the person who has offered to
purchase the line may withdraw his offer within 10 days
of the Panel’s decision. In such a case, the abandonment
or discontinuance may be carried out immediately, unless
other offers are being considered pursuant to paragraph
(3) of this subsection.

“(3) If a rail carrier receives more than one offer to
purchase, it shall select the offeror with whom it wishes

to transact business, and complete the sale agreement, or

*HR 2539 IH



© 00O N O 0o B~ W N PP

N NN NN R P R R R R R R R e
E W N B O © 0 N O U0 A W N R O

46

request that the Panel establish the conditions and
amount of compensation before the 40th day after the ex-
piration of the 6-month period described in subsection (b).
If no agreement on sale is reached within such 40-day pe-
riod and the Panel has not been requested to establish
the conditions and amount of compensation, any other
offeror whose offer was made within the 6-month period
described in subsection (b) may request that the Panel es-
tablish the conditions and amount of compensation. If the
Panel has established the conditions and amount of com-
pensation, and the original offer has been withdrawn, any
other offeror whose offer was made within the 6-month
period described in subsection (b) may accept the Panel’s
decision within 20 days after such decision, and the Panel
shall require the carrier to enter into a sale agreement
with such offeror, if such sale agreement incorporates the
Panel’s decision.

“(4) No purchaser of a line or portion of line sold
under this section may transfer or discontinue service on
such line prior to the end of the second year after con-
summation of the sale, nor may such purchaser transfer
such line, except to the rail carrier from whom it was pur-
chased, prior to the end of the fifth year after consumma-

tion of the sale.
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“(f) Upon abandonment of a railroad line under this
section, the obligation of the rail carrier abandoning the
line to provide transportation on that line, as required by
section 10901 (a), is extinguished.

“810705. Offering abandoned rail properties for sale
for public purposes

“When a rail carrier files a notice of intent to aban-
don or discontinue under section 10703, the Panel shall
find whether the rail properties that are involved in the
proposed abandonment or discontinuance are appropriate
for use for public purposes, including highways, other
forms of mass transportation, conservation, energy pro-
duction or transmission, or recreation. If the Panel finds
that the rail properties proposed to be abandoned are ap-
propriate for public purposes and not required for contin-
ued rail operations, the properties may be sold, leased, ex-
changed, or otherwise disposed of only under conditions
provided in the order of the Panel. The conditions may
include a prohibition on any such disposal for a period
of not more than 180 days after the effective date of the
order, unless the properties have first been offered, on rea-
sonable terms, for sale for public purposes.

“810706. Exception

“Notwithstanding section 10701 and subchapter 11

of chapter 111 of this title, and without the approval of
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the Panel, a rail carrier providing transportation subject
to the jurisdiction of the Panel under this part may enter
into arrangements for the joint ownership or joint use of
spur, industrial, team, switching, or side tracks.
“CHAPTER 109—OPERATIONS

“SUBCHAPTER I—GENERAL REQUIREMENTS

“10901. Providing transportation, service, and rates.
#10902. Use of terminal facilities.
*10903. Switch connections and tracks.

“SUBCHAPTER II—CAR SERVICE

“10921. Criteria.

10922. Compensation and practice.

10923. Rerouting traffic on failure of rail carrier to serve the public.
“10924. War emergencies; embargoes imposed by carriers.

“SUBCHAPTER IHI—REPORTS AND RECORDS

“10941. Definitions.

“10942. Uniform accounting system.

10943. Depreciation charges.

“10944. Records: form; inspection; preservation.

“10945. Reports by rail carriers, lessors, and associations.

“SUBCHAPTER IV—RAILROAD COST ACCOUNTING

“10961. Implementation of cost accounting principles.
“10962. Rail carrier cost accounting system.

“10963. Cost availability.

10964. Accounting and cost reporting.

“SUBCHAPTER I—GENERAL REQUIREMENTS
“810901. Providing transportation, service, and rates
“(a) A rail carrier providing transportation or service
subject to the jurisdiction of the Panel under this part
shall provide the transportation or service on reasonable
request. A rail carrier shall not be found to have violated

this section because it fulfills its commitments under con-
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tracts authorized under section 10509 of this title before
responding to reasonable requests for service.

“(b) A rail carrier shall also provide to any person,
on reasonable request, rates and other service terms. The
response by a rail carrier to a request for rates and other
service terms shall be in writing and forwarded to the re-
questing person promptly after receipt of the request.
“810902. Use of terminal facilities

““(a) The Panel may require terminal facilities, in-
cluding main-line tracks for a reasonable distance outside
of a terminal, owned by a rail carrier providing transpor-
tation subject to the jurisdiction of the Panel under this
part, to be used by another rail carrier if the Panel finds
that use to be practicable and in the public interest with-
out substantially impairing the ability of the rail carrier
owning the facilities or entitled to use the facilities to han-
dle its own business. The rail carriers are responsible for
establishing the conditions and compensation for use of
the facilities. However, if the rail carriers cannot agree,
the Panel may establish conditions and compensation for
use of the facilities under the principle controlling com-
pensation in condemnation proceedings. The compensation
shall be paid or adequately secured before a rail carrier
may begin to use the facilities of another rail carrier under

this section.
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“(b) A rail carrier whose terminal facilities are re-
quired to be used by another rail carrier under this section
is entitled to recover damages from the other rail carrier
for injuries sustained as the result of compliance with the
requirement or for compensation for the use, or both as
appropriate, in a civil action, if it is not satisfied with the
conditions for use of the facilities or if the amount of the
compensation is not paid promptly.

“(c)(1) The Panel may require rail carriers to enter
into reciprocal switching agreements, where it finds such
agreements to be practicable and in the public interest,
or where such agreements are necessary to provide com-
petitive rail service. The rail carriers entering into such
an agreement shall establish the conditions and compensa-
tion applicable to such agreement, but, if the rail carriers
cannot agree upon such conditions and compensation
within a reasonable period of time, the Panel may estab-
lish such conditions and compensation.

“(2) The Panel may require reciprocal switching
agreements entered into by rail carriers pursuant to this
subsection to contain provisions for the protection of the
interests of employees affected thereby.

“(d) The Panel shall complete any proceeding under
subsection (a) or (b) within 180 days after the filing of

the request for relief.
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“810903. Switch connections and tracks

“(a) On application of the owner of a lateral branch
line of railroad, or of a shipper tendering interstate traffic
for transportation, a rail carrier providing transportation
subject to the jurisdiction of the Panel under this part
shall construct, maintain, and operate, on reasonable con-
ditions, a switch connection to connect that branch line
or private side track with its railroad and shall furnish
cars to move that traffic to the best of its ability without
discrimination in favor of or against the shipper when the
connection—

“(1) is reasonably practicable;

“(2) can be made safely; and

“(3) will furnish sufficient business to justify
its construction and maintenance.

“(b) If a rail carrier fails to install and operate a
switch connection after application is made under sub-
section (a) of this section, the owner of the lateral branch
line of railroad or the shipper may file a complaint with
the Panel under section 11501 of this title. The Panel
shall investigate the complaint and decide the safety, prac-
ticability, justification, and compensation to be paid for
the connection. The Panel may direct the rail carrier to
comply with subsection (a) of this section only after a full

hearing.
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“SUBCHAPTER II—CAR SERVICE

“810921. Criteria

“(a)(1) A rail carrier providing transportation subject
to the jurisdiction of the Panel under this part shall fur-
nish safe and adequate car service and establish, observe,
and enforce reasonable rules and practices on car service.
The Panel may require a rail carrier to provide facilities
and equipment that are reasonably necessary to furnish
safe and adequate car service if the Panel decides that
the rail carrier has materially failed to furnish that serv-
ice. The Panel may begin a proceeding under this para-
graph when an interested person files an application with
it. The Panel may act only after a hearing on the record
and an affirmative finding, based on the evidence pre-
sented, that—

“(A) providing the facilities or equipment will
not materially and adversely affect the ability of the
rail carrier to provide safe and adequate transpor-
tation;

“(B) the amount spent for the facilities or
equipment, including a return equal to the rail car-
rier’s current cost of capital, will be recovered; and

“(C) providing the facilities or equipment will
not impair the ability of the rail carrier to attract

adequate capital.
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“(2) The Panel may require a rail carrier to file its
car service rules with the Panel.

“(b) The Panel may designate and appoint agents
and agencies to make and carry out its directions related
to car service and matters under sections 10923 and
10924(a)(1) of this title.

“810922. Compensation and practice

““(a) The regulations of the Panel on car service shall
encourage the purchase, acquisition, and efficient use of
freight cars. The regulations may include—

“(1) the compensation to be paid for the use of
a locomotive, freight car, or other vehicle;

“(2) the other terms of any arrangement for
the use by a rail carrier of a locomotive, freight car,
or other vehicle not owned by the rail carrier using
the locomotive, freight car, or other vehicle, whether
or not owned by another carrier, shipper, or third
person; and

“(3) sanctions for nonobservance.

“(b) The rate of compensation to be paid for each
type of freight car shall be determined by the expense of
owning and maintaining that type of freight car, including
a fair return on its cost giving consideration to current
costs of capital, repairs, materials, parts, and labor. In

determining the rate of compensation, the Panel shall con-
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sider the transportation use of each type of freight car,
the national level of ownership of each type of freight car,
and other factors that affect the adequacy of the national
freight car supply.
“810923. Rerouting traffic on failure of rail carrier to
serve the public

“(a) When the Panel considers that a rail carrier pro-
viding transportation subject to the jurisdiction of the
Panel under this part cannot transport the traffic offered
to it in a manner that properly serves the public, the Panel
may direct the handling, routing, and movement of the
traffic of that rail carrier and its distribution over other
railroad lines to promote commerce and service to the pub-
lic. Subject to subsection (b)(2) of this section, the rail

carriers may establish the terms of compensation between

themselves.
“(b)(1) Except as provided in paragraph (2) of this
subsection, the Panel may act under this section on its

own initiative or on application without regard to sub-
chapter Il of chapter 5 of title 5.

“(2) When the rail carriers do not agree on the terms
of compensation under this section, the Panel may estab-

lish the terms for them in a later proceeding.
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“810924. War emergencies; embargoes imposed by
carriers

“(a)(1) When the President, during time of war or
threatened war, notifies the Panel that it is essential to
the defense and security of the United States to give pref-
erence or priority to the movement of certain traffic, the
Panel shall direct that preference or priority be given to
that traffic.

“(2) When the President, during time of war or
threatened war, demands that preference and precedence
be given to the transportation of troops and material of
war over all other traffic, all rail carriers providing trans-
portation subject to the jurisdiction of the Panel under
this part shall adopt every means within their control to
facilitate and expedite the military traffic.

“(b) An embargo imposed by any such rail carrier
does not apply to shipments consigned to agents of the
United States Government for its use. The rail carrier
shall deliver those shipments as promptly as possible.

“SUBCHAPTER III—REPORTS AND RECORDS
“810941. Definitions

“In this subchapter—

“(1) the terms ‘carrier’, ‘broker’, and ‘lessor’
include a receiver or trustee of a carrier, broker, and

lessor, respectively;
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“(2) the term ‘lessor’ means a person owning a
railroad that is leased to and operated by a carrier
providing transportation subject to the jurisdiction
of the Interstate Commerce Commission under this
part; and
“(3) the term ‘association’ means an organiza-
tion maintained by or in the interest of a group of
rail carriers or brokers providing transportation or
service subject to the jurisdiction of the Commission
under this part that performs a service, or engages
In activities, related to transportation under this
part.
“8§10942. Uniform accounting system

“The Panel may prescribe a uniform accounting sys-
tem for classes of rail carriers providing, and brokers for,
transportation subject to the jurisdiction of the Panel
under this part. To the maximum extent practicable, the
Panel shall conform such system to generally accepted ac-
counting principles, and shall administer this subchapter
in accordance with such principles.
“810943. Depreciation charges

“The Panel shall, for a class of rail carriers providing
transportation subject to its jurisdiction under this part,
prescribe, and change when necessary, those classes of

property for which depreciation charges may be included
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under operating expenses and a rate of depreciation that
may be charged to a class of property. The Panel may
classify those rail carriers for purposes of this section. A

rail carrier for whom depreciation charges and rates of

1
2
3
4
5 depreciation are in effect under this section for any class
6 of property may not—

7 “(1) charge to operating expenses a deprecia-
8 tion charge on a class of property other than that
9

prescribed by the Panel;

10 “(2) charge another rate of depreciation; or
11 “(3) include other depreciation charges in oper-
12 ating expenses.

13 “8§10944. Records: form; inspection; preservation
14 ““(a) The Panel may prescribe the form of records re-

15 quired to be prepared or compiled under this subchapter—

16 “(1) by rail carriers, brokers, and lessors, in-
17 cluding records related to movement of traffic and
18 receipts and expenditures of money; and

19 “(2) by persons furnishing cars to or for a rail
20 carrier providing transportation subject to the juris-
21 diction of the Panel under this part to the extent re-
22 lated to those cars or that service.

23 “(b) The Panel, or an employee designated by the

24 Panel, may on demand and display of proper credentials—
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“(1) inspect and examine the lands, buildings,
and equipment of a rail carrier, broker, or lessor;
and

“(2) inspect and copy any record of—

“(A) a rail carrier, broker, lessor, or asso-
ciation; and

“(B) a person controlling, controlled by, or
under common control with a rail carrier if the

Panel considers inspection relevant to that per-

son’s relation to, or transaction with, that rail

carrier.

““(c) The Panel may prescribe the time period during
which operating, accounting, and financial records must
be preserved by rail carriers, brokers, lessors, and persons
furnishing cars.

“810945. Reports by rail carriers, lessors, and asso-
ciations

““(a) The Panel may require rail carriers, brokers, les-
sors, and associations, or classes of them as the Panel may
prescribe, to file annual, periodic, and special reports with
the Panel containing answers to questions asked by it.

“(b)(1) An annual report shall contain an account,
in as much detail as the Panel may require, of the affairs
of the rail carrier, broker, lessor, or association for the

12-month period ending on December 31 of each year.
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“(2) An annual report shall be filed with the Panel

by the end of the third month after the end of the year
for which the report is made unless the Panel extends the
filing date or changes the period covered by the report.
The annual report and, if the Panel requires, any other
report made under this section, shall be made under oath.
“SUBCHAPTER IV—RAILROAD COST
ACCOUNTING
“8§10961. Implementation of cost accounting prin-
ciples

“Not less than once every five years after the promul-
gation of original rules implementing the cost accounting
principles established by the Railroad Accounting Prin-
ciples Board, the Panel shall review such principles and
shall, by rule, make such changes in such principles as
are required to achieve the regulatory purposes of this
part. The Panel shall insure that the rules promulgated
under this section are the most efficient and least burden-
some means by which the required information may be de-
veloped for regulatory purposes. To the maximum extent
practicable, the Panel shall conform such rules to gen-
erally accepted accounting principles.
“810962. Rail carrier cost accounting system

““(a) Each rail carrier shall have and maintain a cost

accounting system that is in compliance with the rules pro-
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mulgated by the Panel under section 10961 of this title.

A rail carrier may, after notifying the Panel, make modi-
fications in such system unless, within 60 days after the
date of notification, the Panel finds such modifications to
be inconsistent with the rules promulgated by the Panel
under section 10961 of this title.

“(b) For purposes of determining whether the cost
accounting system of a rail carrier is in compliance with
the rules promulgated by the Panel, the Panel shall have
the right to examine and make copies of any documents,
papers, or records of such rail carrier relating to compli-
ance with such rules. Such documents, papers, and records
(and any copies thereof) shall not be subject to the manda-
tory disclosure requirements of section 552 of title 5.
“8§10963. Cost availability

“As required by the rules of the Panel governing dis-
covery in Panel proceedings, rail carriers shall make rel-
evant cost data available to shippers, States, ports, com-
munities, and other interested parties that are a party to
a Panel proceeding in which such data are required.
“810964. Accounting and cost reporting

“(a) To obtain expense and revenue information for
regulatory purposes, the Panel may promulgate reasonable
rules for rail carriers providing transportation subject to

the jurisdiction of the Panel under this part, prescribing
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expense and revenue accounting and reporting require-
ments consistent with generally accepted accounting prin-
ciples uniformly applied to such carriers. Such require-
ments shall be cost effective and compatible with and not
duplicative of the managerial and responsibility account-
ing requirements of those carriers. To the extent such
rules are required solely to provide expense and revenue
information necessary for determining railroad costs in
regulatory proceedings under this part, such rules shall
be promulgated in accordance with the cost accounting
principles established by the Railroad Accounting Prin-
ciples Board.

“(b) Any reports required by the rules established by
the Panel under this section shall include only information
considered necessary for disclosure under the cost ac-
counting principles established by the Board or under gen-
erally accepted accounting principles or the requirements
of the Securities and Exchange Commission.

“CHAPTER 111—FINANCE

“SUBCHAPTER I—EQUIPMENT TRUSTS AND SECURITY
INTERESTS

“11101. Equipment trusts: recordation; evidence of indebtedness.

“SUBCHAPTER II—COMBINATIONS

“11121. Scope of authority.

“11122. Limitation on pooling and division of transportation or earnings.

“11123. Consolidation, merger, and acquisition of control.

“11124. Consolidation, merger, and acquisition of control: conditions of ap-
proval.

“11125. Consolidation, merger, and acquisition of control: procedure.
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“11126. Employee protective arrangements in transactions involving rail car-
riers.
“11127. Supplemental orders.

“SUBCHAPTER I—EQUIPMENT TRUSTS AND
SECURITY INTERESTS
“811101. Equipment trusts: recordation; evidence of
indebtedness

“(a) A mortgage, lease equipment trust agreement,
conditional sales agreement, or other instrument evidenc-
ing the mortgage, lease, conditional sale, or bailment of
railroad cars, locomotives, or other rolling stock, intended
for a use related to interstate commerce shall be filed with
the Panel. An assignment of a right or interest under one
of those instruments and an amendment to that instru-
ment or assignment including a release, discharge, or sat-
isfaction of any part of it shall also be filed with the Panel.
The instrument, assignment, or amendment must be in
writing, executed by the parties to it, and acknowledged
or verified under Panel regulations. When filed under this
section, that document is notice to, and enforceable
against, all persons. A document filed under this section
does not have to be filed, deposited, registered, or recorded
under another law of the United States, a State (or its
political subdivisions), or territory or possession of the
United States, related to filing, deposit, registration, or

recordation of those documents.
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“(b) The Panel shall maintain a system for recording
each document filed under subsection (a) of this section
and mark each of them with a consecutive number and
the date and hour of their recordation. The Panel shall
maintain and keep open for public inspection an index of
documents filed under that subsection. That index shall
include the name and address of the principal debtors,
trustees, guarantors, and other parties to those documents
and may include other facts that will assist in determining
the rights of the parties to those transactions.

“(c) The Panel shall to the greatest extent practicable
perform its functions under this section through contracts
with private sector entities.

“(d) The Panel shall assess user fees for services per-
formed by the Panel or a contractor thereof under this
section. Such fees may be used by the Panel to offset its
costs, to the extent provided in advance in appropriations
Acts.

“SUBCHAPTER 1I—COMBINATIONS
“811121. Scope of authority

““(a) The authority of the Panel under this sub-
chapter is exclusive. A rail carrier or corporation partici-
pating in or resulting from a transaction approved by or
exempted by the Panel under this subchapter may carry

out the transaction, own and operate property, and exer-
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cise control or franchises acquired through the transaction
without the approval of a State authority. A rail carrier,
corporation, or person participating in that approved or
exempted transaction is exempt from the antitrust laws
and from all other law, including State and municipal law,
as necessary to let that rail carrier, corporation, or person
carry out the transaction, hold, maintain, and operate
property, and exercise control or franchises acquired
through the transaction.

“(b) The requirement to obtain the approval or au-
thorization of the Panel under this subchapter shall only
apply to transactions involving at least one Class I rail
carrier, and shall not apply to transactions described in
section 10702.

“8§11122. Limitation on pooling and division of trans-
portation or earnings

“(a) A rail carrier providing transportation subject
to the jurisdiction of the Panel under this part may not
agree or combine with another of those rail carriers to pool
or divide traffic or services or any part of their earnings
without the approval of the Panel under this section or
section 10923 of this title. The Panel may approve and
authorize the agreement or combination if the rail carriers

involved assent to the pooling or division and the Panel
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finds that a pooling or division of traffic, services, or earn-
ings—
“(1) will be in the interest of better service to
the public or of economy of operation; and
“(2) will not unreasonably restrain competition.
“(b) The Panel may impose conditions governing the
pooling or division and may approve and authorize pay-
ment of a reasonable consideration between the rail car-
riers.

“(c) The Panel may begin a proceeding under this
section on its own initiative or on application.
“811123. Consolidation, merger, and acquisition of

control

““(a) The following transactions involving rail carriers
providing transportation subject to the jurisdiction of the
Panel under this part may be carried out only with the
approval and authorization of the Panel:

“(1) Consolidation or merger of the properties
or franchises of at least 2 rail carriers into one cor-
poration for the ownership, management, and oper-
ation of the previously separately owned properties.

“(2) A purchase, lease, or contract to operate
property of another rail carrier by any number of

rail carriers.
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“(3) Acquisition of control of a rail carrier by
any number of rail carriers.

“(4) Acquisition of control of at least 2 rail car-
riers by a person that is not a rail carrier.

“(5) Acquisition of control of a rail carrier by

a person that is not a rail carrier but that controls

any number of rail carriers.

“(6) Acquisition by a rail carrier of trackage

rights over, or joint ownership in or joint use of, a

railroad line (and terminals incidental to it) owned

or operated by another rail carrier.

“(b) A person may carry out a transaction referred
to in subsection (a) of this section or participate in achiev-
ing the control or management, including the power to ex-
ercise control or management, in a common interest of
more than one of those rail carriers, regardless of how that
result is reached, only with the approval and authorization
of the Panel under this subchapter. In addition to other
transactions, each of the following transactions are consid-
ered achievements of control or management:

“(1) A transaction by a rail carrier that has the
effect of putting that rail carrier and person affili-
ated with it, taken together, in control of another

rail carrier.
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“(2) A transaction by a person affiliated with
a rail carrier that has the effect of putting that rail
carrier and persons affiliated with it, taken together,
in control of another rail carrier.

“(3) A transaction by at least 2 persons acting
together (one of whom is a rail carrier or is affili-
ated with a rail carrier) that has the effect of put-
ting those persons and rail carriers and persons af-
filiated with any of them, or with any of those affili-
ated rail carriers, taken together, in control of an-
other rail carrier.

“(c) A person is affiliated with a rail carrier under
this subchapter if, because of the relationship between
that person and a rail carrier, it is reasonable to believe
that the affairs of another rail carrier, control of which
may be acquired by that person, will be managed in the
interest of the other rail carrier.

“811124. Consolidation, merger, and acquisition of
control: conditions of approval

““(a) The Panel may begin a proceeding to approve
and authorize a transaction referred to in section 11123
of this title on application of the person seeking that au-
thority. When an application is filed with the Panel, the
Panel shall notify the chief executive officer of each State

in which property of the rail carriers involved in the pro-
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posed transaction is located and shall notify those rail car-
riers. The Panel shall hold a public hearing unless the
Panel determines that a public hearing is not necessary

in the public interest.

“(b) In a proceeding under this section which involves

the merger or control of at least two Class | railroads,

as defined by the Panel, the Panel shall consider at least—

“(1) the effect of the proposed transaction on
the adequacy of transportation to the public;

“(2) the effect on the public interest of includ-
ing, or failing to include, other rail carriers in the
area involved in the proposed transaction;

“(3) the total fixed charges that result from the
proposed transaction;

“(4) the interest of rail carrier employees af-
fected by the proposed transaction; and

“(5) whether the proposed transaction would
have an adverse effect on competition among rail
carriers in the affected region or in the national rail
system.

“(c) The Panel shall approve and authorize a trans-

22 action under this section when it finds the transaction is

23 consistent with the public interest. The Panel may impose

24 conditions governing the transaction, including the divesti-

25 ture of parallel tracks or requiring the granting of track-
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age rights. Any trackage rights conditions imposed to alle-
viate anticompetitive effects of the transaction shall pro-
vide for compensation levels to ensure that such effects
are alleviated. When the transaction contemplates a guar-
anty or assumption of payment of dividends or of fixed
charges or will result in an increase of total fixed charges,
the Panel may approve and authorize the transaction only
if it finds that the guaranty, assumption, or increase is
consistent with the public interest. The Panel may require
inclusion of other rail carriers located in the area involved
in the transaction if they apply for inclusion and the Panel
finds their inclusion to be consistent with the public inter-
est.

“(d) In a proceeding under this section which does
not involve the merger or control of at least two Class |
railroads, as defined by the Panel, the Panel shall approve
such an application unless it finds that—

“(1) as a result of the transaction, there is like-
ly to be substantial lessening of competition, cre-
ation of a monopoly, or restraint of trade in freight
surface transportation in any region of the United
States; and

“(2) the anticompetitive effects of the trans-
action outweigh the public interest in meeting sig-

nificant transportation needs.
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In making such findings, the Panel shall, with respect to
any application that is part of a plan or proposal developed
under section 333(a)—(d) of this title, accord substantial
weight to any recommendations of the Secretary of Trans-
portation.

“(e)(1) To the extent provided in this subsection, a
proceeding under this subchapter relating to a transaction
involving at least one Class I rail carrier shall not be con-
sidered an adjudication required by statute to be deter-
mined on the record after opportunity for an agency hear-
ing, for the purposes of subchapter Il of chapter 5 of title
5, United States Code.

“(2) Ex parte communications, as defined in section
551(14) of title 5, United States Code, shall be permitted
in proceedings described in paragraph (1) of this sub-
section, subject to the requirements of paragraph (3) of
this subsection.

“(3)(A) Any member or employee of the Panel who
makes or receives a written ex parte communication con-
cerning the merits of a proceeding described in paragraph
(1) shall promptly place the communication in the public
docket of the proceeding.

“(B) Any member or employee of the Panel who
makes or receives an oral ex parte communication con-

cerning the merits of a proceeding described in paragraph
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